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method of issuing stock has been held valid as to creditors in Otter v. Bre- 
voort Petroleum Co. (1867), 52 Barb. N. Y. 247; Lake Superior Iron Co. v. 
Drexel (1882), 90 N. Y. 87; Davis Bros. v. Furnace Co. (1892), 101 Ala. 127; 
Kelly Bros. v. Fletcher (1894), 94 Tenn. 1; American Tube & Iron Co. v. 
Gas Co. (1895), 165 Pa. St. 489; Procter Land Co. v. Cooke (1898), — Ky. 
— , 44 S. W. 391, and in a suit by a shareholder to enjoin the issue of such 
stock at less than face value, Mosher v. Sinnott (1905), — Colo. — , 79 Pac. 
742. In all the foregoing cases the court in some way came to the conclusion 
that the whole stock so issued was issued in good faith and was full paid. 
It is difficult to understand how the courts reach such conclusions when there 
is a single transaction in which the owner of property agrees to sell his 
property for the whole issue of the capital stock of a corporation, and at the 
same time agrees to give back to the company half or more of the stock he 
receives. It is a credulous person that believes the seller really thinks his 
property is worth more than the stock he keeps, and it is rare to find a 
person who is so very liberal as to actually donate any large part of any 
property he really thinks worth anything to a private corporation. Such 
cases as Morrow v. Iron & Steel Co. (1889), 87 Tern. 262, 10 Am. St. R. 
658, 2 Keener' s Corp. Cas. 989; Ailing v. Wenzel (1890), 133 111. 264, 24 N. 
E. 551 ; Coleman v. Howe (1894), 154 111. 458, 45 Am. St. R. 133, and the case 
under review, in the writer's opinion, come much more nearly holding in 
accordance with actual, instead of simulated, facts. H. L. W. 



Duty of a Managing Director of a Corporation to an Individual Share- 
holder. — An interesting case has recently been decided by the Supreme Court 
of the Philippine Islands, growing out of the sale of the friar lands, and upon 
the duty of a director, who purchases stock of a shareholder, to give such share- 
holder, without request, information concerning matters known to the direc- 
tor, but unknown to the shareholder, which make the stock much more 
valuable than it is supposed to be. The case is Strong v. Gutierrez, 5 Official 
Gazette, p. 72, January 30, 1907. Mrs. Strong, the plaintiff, was the owner 
of 800 shares in the Philippine Sugar Estates Development Company, Lim- 
ited, an anonymous society formed under the Code of Commerce to hold the 
Dominican friar lands. Gutierrez was the owner of 30,040 of the 42,030 
shares of the company, and was also its managing director. During the 
negotiations with Governor Taft for the purchase of the friar lands — July to 
October, 1903, — the defendant represented the company, without formal 
authority of the society, but after informal discussion at the directors' meet- 
ing. The fact that the negotiations were going on, and that the defendant 
represented the company, were generally known, and were known to the 
plaintiff and her agent. July 5, 1903, the defendant received an offer for the 
lands of the company which was to remain open for acceptance by the 
defendant till the end of October, 1903. This offer was such as to make the 
800 shares of the plaintiff worth $129,664, Mexican currency. Near the end 
of October, Governor Taft made a higher offer, and the land was actually 
sold at a price making the 800 shares worth $181,504, Mexican currency. 
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October 10, 1903, these 800 shares of the plaintiff were in the hands of 
her agent, Jones, with power to sell, and were that day sold for $16,000, Mex- 
ican currency, to one Kauffman, who represented that he wished to purchase 
for a member of his wife's family. The negotiations for the purchase 
extended over a period of about three weeks, and were carried on through a 
broker, Mr. Sloan. It turned out, however, that Kauffman was in fact pur- 
chasing for the defendant, whose office was in the same building with Jones, 
while Kauffman's was some distance away; Kauffman was paid $1,800 for 
his services, and the defendant, in order to conceal his identity as purchaser, 
paid for the stock by the check of another party. Neither the plaintiff nor 
her agent had any reason to suppose the defendant was the purchaser, and 
as soon as the plaintiff became aware of this fact, she repudiated the sale, 
and brought suit to have it set aside, on the ground that the defendant being 
a director of the company and having knowledge of the facts making the 
shares so valuable was bound to disclose them or his identity as the pur- 
chaser to the plaintiff or her agent, whom he knew had the power to sell, 
before purchasing for himself. 

The court by Tracy, J. (Arellano, C. J., Torres, Mapa, and Willard, 
JJ., concurring) held for the defendant, while Johnson, J., gives a vigorous 
dissenting opinion, on the ground that "the defendant had concealed what he 
was under obligations to reveal." The Civil Code provides that consent 
given by reason of fraud shall be void; and "Deceit exists when by means 
of insidious words or machinations on the part of one of the contracting 
parties, the other is induced to enter into a contract which without them he 
could not have made." Under this, Arellano, C. J., and Mapa, J., held that 
there must be "some positive act of fraud"; a failure to give information, by 
one upon whom there is a duty to give information, is not deceit by insidious 
words and machinations, and so the Code provisions do not apply. 

In the trial of the case, the pertinent American corporation cases were 
discussed, and are reviewed by Judge Tracy and Judge Johnson, the former 
relying upon Commissioners v. Tippecanoe Co. (1873), 44 Ind. 509, and 
Deaderick v. Wilson (1874), 67 Tenn. 108, Wilgus, Corp. Cas. 1791, directly 
sustaining his view, with other cases such as Smith v. Hurd, 12 Mete. 371, Wil- 
gus, Corp. Cas. 1706, and Slee v. Bloom, 20 Johns. N. Y. 669, holding there is no 
Jegal privity between directors and shareholders, and that the former are not 
trustees for the latter in their individual capacity. Judge Johnson was able to 
cite two recent cases, Stewart v. Harris (1904), 69 Kans. 498, 77 Pac. 277, 105 
Am. St. R. 178, and Oliver v. Oliver (1903), 118 Ga. 362, 45 S. E. 232, both of 
which are directly in point, the former holding that "before a director of the 
corporation, having knowledge of its affairs, can rightfully purchase the stock 
of one not actively engaged in the management of the concern, he must 
inform such stockholder of the true condition of corporate affairs." Judge 
Johnson, however, relies more, perhaps, upon the rule, as it is so generally 
stated in text-books and cases, that "the directors are trustees for the cor- 
poration and its shareholders," and holds there is no substantial distinction 
between the shareholders in their collective and in their individual capacity. 

It is universally agreed that the directors can in no way use their position 
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to secure an advantage to themselves at the expense of the corporation — the 
artificial body; and if it was a partnership who selected an agent to manage 
its affairs, a like duty would result to each member. As the judge says: 
"Directors are persons selected to manage the business of the company for 
the benefit of the shareholders. It is an office of trust which if they under- 
take it is their duty to perform fully and entirely." Because there is a 
certain organization designed for the facility of management, and a certificate 
of stock, interposed between the real party in interest and the persons selected 
to manage this interest for him, never seemed to the writer to be a very 
satisfactory reason for saying that the one selected as manager might with- 
hold his special knowledge gained while manager in order to secure from the 
one who selected him a special advantage for himself. However, it must be 
conceded that at present the weight of authority is with the majority opinion. 
Other American cases so holding are Carpenter v. Danforth (1868), 52 
Barb. 581 ; Johnson v. Laftin (1878), 5 Dill 65, 103 U. S. 800; Hooker v. Mid- 
land Steel Co. (1905), 215 111. 444, 74 N. E. 445, 106 Am. St. R. 170. The 
case of Rothmiller v. Stein (1894), 143 N. Y. 581, held that where directors 
upon inquiry gave false information to one who in reliance upon this failed 
to sell his shares to advantage, such shareholder had an action for the deceit. 
This perhaps would have been "insidious words or machinations" within the 
meaning of the Civil Code; it, however, would not be by "one of the con- 
tracting parties," and for that reason might not have been actionable under 
that Code. H. h. W. 



Impairing Obligation of Contract- with Foreign Corporations. — In 
error to the Supreme Court of the United States to review a judgment of 
the Supreme Court of Colorado, on a proceeding by quo warranto, forfeit- 
ing the right of the plaintiff in error, a foreign corporation, to do business in 
Colorado until it should pay the state certain fees. The Colorado statute 
provided that foreign corporations upon admission into the State should "be 
subjected to all the liabilities, restrictions and duties which are or may be 
imposed upon such corporations of like character organized under the gen- 
eral laws of the state, and shall have no other or greater powers." 

Under a Colorado law then in force, domestic corporations had a life of 
twenty years. A statute passed about three years after the admission of the 
plaintiff in error, imposed an annual license tax upon all corporations, two 
cents upon every $1,000 of the capital stock of domestic corporations, and 
four cents upon a like basis in the case of foreign corporations. Any cor- 
poration failing to pay this tax should forfeit its right to do business in the 
State until, etc. Held, Mr. Justice Holmes, Mr. Justice" Harlan and Mr. 
Justice Moody, dissenting, that the statute last mentioned did not impair the 
obligation of a contract existing between the plaintiff in error and the State. 
The dissenting justices assign no reason for their position. American Smelt- 
ing and Refining Co. v. People of the State of Colorado (1907), 27 Sup. Ct. 
Rep. 198. 

It seems that a State may not discriminate in respect to property taxation 
between foreign and domestic corporations, as such (Beale, Foreign Gor- 



